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THIS OPERATING AGREEMENT (this “Agreement”) of Single-Member Newco, LLC, a Colorado limited liability company (the “Company”), is made as of __________, 20yy by and between the Company and ____________________ (the “Member”).

Article I. 
FORMATION

On __________, 20yy, ___________ caused the formation of the Company by filing the Articles of Organization with the Colorado Secretary of State as a limited liability company to be operated by one or more managers.

Article II. 
PURPOSES AND POWERS

2.1
Purposes. The purposes of the Company are to hold, manage, lease, and operate equipment and machinery and to undertake activities related thereto, and to pursue any other lawful purpose for which a limited liability company may be organized under Colorado law.

2.2
Powers. The Company shall have all of the powers of a limited liability company set forth in the Colorado Limited Liability Company Act, as amended (the “LLC Act”).
2.3
Duration. The Company shall continue until it is dissolved, liquidated, and wound up pursuant to Article IX of this Agreement.

Article III. 
OFFICES

3.1
Principal Place of Business. The principal place of Business of the Company within the State of Colorado is _____________________, Colorado _______, but the Manager, in his discretion and with the written consent of the sole Member,
 may locate its places of Business at any other place or places as the Manager may from time to time deem advisable.

3.2
Registered Agent. The Company shall continuously maintain a registered agent whose registered agent address is in the State of Colorado. The Company’s initial registered agent is ____________, and the registered agent address is _________, both as specified in the Articles of Organization.
 The Company may change its registered agent by filing a statement of change with the Colorado Secretary of State or providing the appropriate information in its next annual report filed with the Colorado Secretary of State.
Article IV. 
MEMBER

4.1
Sole Member. _____________________, is the only Member of the Company.

4.2
Capital Contributions. The Member has contributed to the Company the assets as reflected on the books of the Company and has obtained the Membership Interest described on Exhibit “A” hereto. The Member may contribute additional cash or other assets to the Company as the Member and the Company may agree. No person shall have the right to enforce any obligation of the Member to contribute capital to the Company.

4.3
Limited Liability of Member. The Member’s liability shall be limited to the maximum extent possible as set forth in this Operating Agreement, the Colorado Limited Liability Company Act (Colo. Rev. Stat. §§ 7-80-101, et seq., the “LLC Act”), and other applicable law.
 A Member or Assignee shall not be personally liable for any debts or losses of the Company beyond his, her, or its respective Capital Contributions, as set forth in Section 4.2 of this Agreement.
  Without limiting the generality of the foregoing and consistent with C.R.S. § 7-80-107(3), the Company’s status for federal tax purposes under Article V hereof does not affect its status as a distinct entity organized and existing under the Colorado Limited Liability Company Act or the limited liability of the Members, Managers, and Assignees afforded thereby.
4.4
Meetings of Member or Action by Consent. The Member may hold such meetings or act by written consent as in his or her discretion the Member determines appropriate. There need not be annual or other meetings.

4.5
Transferability of Interest.
 The Member’s interest in the Company is transferable either voluntarily or by operation of law, provided such transfer is accomplished in accordance with federal and applicable state securities laws and this Agreement. The Member may dispose of all or a portion of the Member’s interest by will, by the laws of descent and distribution, by a writing that the Member states is incorporated into this Agreement, or as set forth in Section 10.2 of this Agreement.

(a)
Notwithstanding any provision of the LLC Act to the contrary, upon any disposition of all (but not less than all) of the Member’s interest, the transferee shall be admitted as a Member upon completion of the transfer without further action.
 By accepting such transfer, the transferee shall be deemed to have accepted the provisions of this Agreement.
 Upon the transfer of the Member’s entire interest (other than a transfer by way of pledge or security interest) the Member shall cease to be a Member and shall have no further rights or obligations under this Agreement.
 Notwithstanding the preceding sentence, any successor to the Member may not adopt amendments to this Agreement that adversely affect the interests of any prior Member without the consent of such Person.

(b)
Upon the transfer of less than all of the Member’s interest, the transferee may be admitted as a new Member only with the approval of the Member and amendment of this Agreement by the Member. A new Member shall be required to consent in writing to the provisions of this Agreement as modified to reflect the admission of the new Member.

(c)
A charging order entered against the Member’s interest in the Company does not constitute a transfer. No holder of a charging order may foreclose on or otherwise acquire the Member’s interest so charged.
 This provision may not be amended except by written consent of the Member and any other Person who may own an Economic Interest in the Company.

Article V. 
TAX MATTERS

Pursuant to the regulations under § 7701 of the Internal Revenue Code of 1986, as amended, but only for the purposes of U.S. federal income and all applicable state and local income tax purposes, the Company shall be disregarded as an entity separate from the Member, such that the income, gain, loss, or deduction of the Company shall be taxable to the Member.
 
Article VI. 
DISTRIBUTIONS 

The Manager may, from time to time, cause the Company to make distributions to the Member in amounts that the Manager determines are not needed and are not reasonably expected to be needed for normal operating expenses of the Company, for payment of Company obligations, or for establishing reasonable reserves for such expenses and obligations. The Member may cause the Manager to cause the Company to make distributions.

Article VII. 
MANAGEMENT

7.1
Management by Manager. The management of the business and affairs of the Company shall be vested in one or more Managers.
 The initial Manager of the Company is _________________________________. Any action required or permitted to be taken by the Managers may be taken by a single Manager, and all references herein to “the Manager” shall refer to any Manager. The Manager does not have to be a Member. If the Member has not appointed a Manager, the Member will be the Manager.

7.2
Duties. A Manager shall carry out his or her duties in good faith,
 in a manner he or she reasonably believes to be in the best interests of the Company, and with such care as an ordinary prudent person in a like position would use under similar circumstances.
 A Manager who so performs his or her duties shall not have any liability by reason of being or having been a Manager.
7.3
Term. A Manager shall hold office until he or she resigns, dies, becomes bankrupt or incompetent, or is removed by the Member. Any vacancies occurring in the office of Manager and any position to be filled by an increase in the number of Managers shall be filled by the Member. A Manager may be removed at any time, with or without cause, by the Member.
7.4
Transactions Between Company and Manager. The Manager may cause the Company to contract and deal with a Manager, or any person or entity affiliated with a Manager, provided such contracts and dealings are on terms comparable to and competitive with those available to the Company from arm’s-length parties or
 are approved by the Member in writing.
7.5
Management Fees and Reimbursements. The Manager shall not be entitled to any fee or salary for managing the operations of the Company unless approved by the Member. The Manager shall be reimbursed by the Company for any reasonable out-of-pocket expenses incurred on behalf of the Company.
7.6
Exculpation and Indemnification. Any act or failure to act, if done in good faith to promote the best interests of the Company, shall not subject the Manager to any liability.
 The Company shall indemnify the Manager for all costs, losses, liabilities, and damages paid by the Manager in connection with the Company’s business, to the fullest extent provided or allowed by Colorado law, but only out of and to the extent of the assets of the Company. In no event shall the Company or the Member be liable to a third party as a result of any indemnification.

7.7
Elimination of Fiduciary Duties.
 The Manager shall have no fiduciary duties to the Company or to the Member (including but not limited to duties set forth in C.R.S. §§ 7-80-404 and 7-80-405) other than the contractual obligation of good faith and fair dealing.
 The Manager may compete with the business of the Company,
 is not required to refrain from dealing with the Company in the conduct or winding up of the Company’s business as or on behalf of a party having an interest adverse to the Company,
 and is not obligated to account to the Company and hold as trustee any property, profit, or benefit derived by the Manager in the conduct or winding up of the Company’s business or derived from the use by the Manager of property of the Company, including (without limitation) an appropriation of an opportunity of the Company.

7.8
Officers. The Manager, or if none, the Member, may appoint such officers as are appropriate or necessary. Officers so appointed shall have the authority delegated to them by the person appointing such person as an officer.

Article VIII. 
ADMINISTRATION

8.1
Books and Records. The Manager shall keep or cause to be kept (a) true and complete information regarding the status of the business and financial condition of the Company; (b) a copy of this Agreement and the Articles of Organization and all amendments thereto; (c) copies of the Company’s tax returns and reports, if any; and (d) any other information regarding the affairs of the Company as may be determined to be necessary by the Manager.
8.2
Financial Statements. The Manager shall prepare or cause to be prepared financial statements as may be necessary for the purposes of the Company or the Member.

8.3
Bank Accounts. The Manager shall arrange for the Company to maintain bank accounts in such banks or institutions as the Manager from time to time shall select, and such accounts shall be drawn upon by checks signed by such person or persons, and in such manner, as may be designated by the Manager, subject to any restrictions or conditions established by the Manager or the Member. All monies of the Company shall be deposited in the bank account or accounts of the Company, and shall not be commingled with monies of the Member.

8.4
Fiscal Year. The fiscal year of the Company shall be the calendar year.

Article IX. 
DISSOLUTION, LIQUIDATION, AND TERMINATION

9.1
Events of Dissolution. The Company shall be dissolved and its affairs wound up pursuant to this Agreement upon the first to occur of the following events (“Events of Dissolution”):

(a) the written consent of the Member to dissolve;

(b) the sale or other disposition of substantially all of the assets of the Company (excluding a mortgage, pledge, or encumbrance of such assets) unless the Member, within ten days of such sale or other disposition, files in the Company records a written statement that the Company will not dissolve;

(c) the entry of a decree of judicial dissolution under the LLC Act; or

(d) there being no Members unless, within 91 days after the termination of the membership of the last Member, the Assignees holding at least a Majority Interest in the Company have admitted at least one person as a Member.

No other event shall constitute an Event of Dissolution.

9.2
Liquidation. Upon the occurrence of an Event of Dissolution, the Company shall file a statement of dissolution pursuant to § 7-80-802 of the LLC Act, and the Company’s affairs shall be wound up by the Manager, or by such other person or persons required by law to wind up the Company’s affairs.

9.2.1 The assets and properties of the Company shall be disposed of, and receivables collected, all in an orderly and businesslike manner.

9.2.2 The assets of the Company, including the proceeds of liquidation, shall be applied and distributed in the following order of priority:

(a) to creditors, including the Member if a creditor, in satisfaction of liabilities of the Company (whether by payment or the making of reasonable provision for payment thereof), other than liabilities for which reasonable provision for payment has been made and liabilities for distributions to the Member pursuant to this Agreement; and

(b) to the Member.

9.3
Provisions for Contingencies. The Company shall make reasonable provision to pay all claims and obligations, including all contingent, conditional, or unmatured claims and obligations, known to the Company and all claims and obligations which are known to the Company but for which the identity of the claimant is unknown. If there are sufficient assets, such claims and obligations shall be paid or provided for according to their priority and, among claims and obligations of equal priority, ratably to the extent of assets available. Any liquidating trustee (including the Manager acting as liquidating trustee) winding up the Company’s affairs who has complied with this Agreement shall not be personally liable to the claimants of the dissolved Company by reason of such person’s actions in winding up the Company.

Article X. 
DEATH, INCOMPETENCY, OR BANKRUPTCY
 OF THE MEMBER

10.1
No Dissolution. Neither the death, incompetency, nor bankruptcy of the Member will cause the dissolution of the Company. If the Company has no Members because of the death, incompetency, bankruptcy, or withdrawal of the sole Member, the legal representative or successor of the Member may exercise all of the powers of an assignee or transferee of a Member,
 and if there are no Members, may (by vote of a Majority of the outstanding interests) admit one or more Assignees as Members.

10.2
Death. The Member may dispose of his or her interest in the Company by will or the laws of descent and distribution or by Member Designation pursuant to Section 10.3 of this Agreement. If there is no Member Designation, the Member’s estate shall be immediately substituted as the sole Member of the Company upon the Member’s death; if there is a Member Designation, the Member Designation will control even if the will is later dated unless the will expressly revokes the Member Designation. The personal representative named by will or appointed by court, or the person named in the Member Designation, as applicable, will have all authority to act on behalf of the Member’s estate.

10.3
Member Designation. A Member may transfer his or her Membership Interest by will, by laws of descent and distribution, and inter vivos, in each case to the Member’s descendants at law (whether naturally born, adopted, or step-children).
 A Member may designate, in writing (the “Member Designation”), one or more descendants-at-law to receive such Member’s interest in the Company upon such Member’s death. The Member Designation shall be fully revocable by the Member and may be changed by subsequent writings from time-to-time, in the sole discretion of the Member. Any person so designated shall be subject to all the terms of this Agreement and shall receive the Member’s interest in the Company subject to any purchase option, buy-sell agreement, or other agreement potentially affecting such interest. Such person shall be admitted as a Member automatically upon the person accepting this Agreement in writing, without any further action of the Manager.

10.4
Incompetency. If the Member is determined to be incompetent or incapacitated pursuant to a valid power of attorney
 or is adjudged incompetent by any court with jurisdiction over the matter, and the time for appeal of such judgment has expired, the Member shall retain his or her interest in the Company, but the Member’s agent, guardian, custodian, or trustee will have all authority to act on behalf of the Member.

10.5
Estate Planning Transfers.

10.6
Bankruptcy. If the Member files a petition under the United States Bankruptcy Code, if creditors file a petition against such Member which the Member chooses not to contest in accordance with the Bankruptcy Code (or if contested, the court finds for the creditors), or if a receiver is appointed for the Member’s assets, the Member shall retain all voting rights with respect to his or her Membership Interest notwithstanding that the Member’s assets automatically become part of the Member’s bankruptcy estate by operation of the Bankruptcy Code.

Article XI. 
AGREEMENT WITH CREDITOR

11.1
[Insert Bankruptcy Remote—Single Purpose entity provisions.]

11.2
[Insert provisions for any control agreement with creditor.]

Article XII. 
MISCELLANEOUS

12.1
Notices. Any notice which may be given in connection with the business of the Company or which is provided for in this Agreement shall be given in writing and may be delivered personally or by facsimile transmission, electronic mail, or mail.

12.2
Amendment and Waiver. No change, modification, waiver, or amendment to this Agreement shall be valid unless the same is in writing and signed by the Member and the Company.

12.3
Admission of Additional Member. If not amended prior thereto by the sole Member, this Agreement shall be automatically amended upon the admission of an additional Member or holder of an economic interest in the Company to conform Article V (Tax Matters) of this Agreement to be consistent with the requirements of subchapter K of the Internal Revenue Code of 1986, as amended.

12.4
Governing Law. This Agreement shall be governed by the laws of the State of Colorado.

The parties hereto have executed this Operating Agreement as of the date first set forth above.

COMPANY:

Single-Member Newco, LLC, a Colorado limited liability company

By:_________________________
By:_________________________

Its Sole Member



Its Manager

CREDITOR SIGNATURE (if necessary)

EXHIBIT A

Capital Contributions

As of _______________, 20yy

This Exhibit shall be amended from time-to-time to reflect the issuance, transfer, or repurchase of Units. Capital contributions will be reflected on the books of the Company.

	Member’s

Name & Address

And Social Security Number
	Membership Interest 

(# Units)
	Percentage

Interest

	
	
	

	Member
	100
	100%

	
	
	

	Economic Interest Holder who is not a Member
	
	

	None
	
	


Signatures:

�. For another version of a single-member LLC operating agreement, see Introduction to Single-Member LLC Agreement Forms by LLCs, Partnerships and Unincorporated Entities Committee of the ABA Business Law Section and the two forms included with the Introduction. This is published in 69 Bus. Law. (ABA) 743 (May 2014). The first of the two included forms was designed for use where the single Member is an entity; the second was designed for use with an individual Member.


�. When asked to prepare an operating agreement for a single-member LLC, an associate attorney asked one of the authors, “Isn’t this just an agreement between the client and himself?” The answer given was “Yes, but.” The “but” was important in that case and may be important in other cases as well. A single-member operating agreement can provide for succession planning, can protect interests of creditors or other third parties, and can define the relationship between a non-member Manager and the single Member-owner. See “General” in § 3.2.5 of Lidstone and Sparkman, Limited Liability Companies and Partnerships In Colorado (CLE in Colo. 2019) (“LLCs and Partnerships”).


�. This is an extremely broad purposes provision. Consider whether it should be limited, especially in cases where the single Member and the Manager are different people.


�. This, and other provisions, raise the question when the Manager and sole Member are different people as to how much control the Member wants to retain.


�. Why bother making this statement? It is in the articles of organization.


�. This is an effort to avoid any third-party beneficiary obligations.


�. This provision should be considered carefully, as it may actually expand the liability of Members. The goal would be to contract liability, as in the following sentence of § 4.3. The operating agreement and law will speak for themselves. Why risk incorporating these other provisions by reference, which may have the effect of diluting the effect of the following sentence?


�. Note, however, the LLC Act provides for piercing the veil of an LLC as for a corporation (C.R.S. § 7-80-107). See LLCs and Partnerships, §§ 7.2.3, “Veil Piercing in General,” through 7.2.8, “Single-Member LLCs.” There are also other bases on which a member might be liable for debts of the LLC. See § 7.2.9, “Possible Direct Liability of Owners,” and § 7.2.10, “Other Bases for Holding Equity Owners Liable for the Debts of the Entity.”


�. One can question whether this transferability restriction goes far enough to protect the single-member LLC against the liabilities of the single member. Asset protection from creditors is difficult to achieve in a single-member Colorado LLC. While other states (such as Delaware, Kansas, Nevada, and Wyoming) provide greater protection to single-member LLCs, one can question whether courts of another state will be bound to recognize that protection. See LLCs and Partnerships § 6.5.2, “Must Colorado Apply Another State’s Charging Order Statute?”


�. A transfer by the sole Member may be voluntary or involuntary. An “involuntary” transfer can occur in a number of ways, including death and inheritance, bankruptcy, or foreclosure. The LLC Act contemplates a charging order and the right of a creditor to foreclose against that charging order. See LLCs and Partnerships § 6.4.5, “Charging Orders — Colorado LLCs.”


�. The operating agreement is an “agreement of all of the members” (C.R.S. § 7-80-102(11)). A transfer of all of the single Member’s interest means that the transferee becomes the single Member and therefore able to amend the Operating Agreement. It is questionable whether spendthrift provisions included in the Operating Agreement for a single-member LLC (e.g., “This Operating Agreement may not be amended to deprive John Doe of his economic interests herein.”) will prevent the new Member from doing so. On the other hand, a provision prohibiting amendment except by consent of the Member (or former Member), a creditor, or a Manager may be enforceable.


�. This provision follows from C.R.S. § 7-80-702(2), which says: “A member ceases to be a member upon assignment or transfer of all of the member’s membership interest.” The last sentence is suggested as a protection to a single Member who, for example, may have filed bankruptcy and found that the bankruptcy estate is now the single Member. This limits the new Member’s ability to amend the agreement to the detriment of the former (now bankrupt) Member.


�. This asset protection provision, while enshrined in some state laws (such as those of Delaware, Kansas, Nevada, and Wyoming), may not be enforceable under Colorado law. See LLCs and Partnerships § 6.5.2, “Must Colorado Apply Another State’s Charging Order Statute?”


�. This provision basically prohibits any further amendment of the asset protection provisions in the operating agreement (in this case, the charging order; in other cases, perhaps a spendthrift provision). This is frequently used in corporations to prevent future boards of directors from disadvantaging previous boards by amending indemnification and hold harmless provisions. There is no case law on whether such a provision, tying the hands of future Managers, is enforceable.


�. A single-member LLC can elect to be treated as an association taxable as a corporation and as an S corporation under the “check-the-box” rules discussed in § 12.2.8, “Use of LLCs as an S or C Corporation.”


�. Where there is an independent Manager, this section on distributions must be carefully considered. Distributions are the economic value that the Member desires, if for no other purpose than to pay taxes on the net income of the Company, all of which will be taxable to the single Member. On the other hand, an independent Manager may have other needs and requirements, especially where there are creditors involved who may want to minimize distributions to increase the likelihood of eventual repayment of the debt.


�. This permits the ownership and management of the single-member LLC to be separated. For the LLC to be a manager-managed LLC, the appropriate election must be made in the articles of organization. See LLCs and Partnerships “Who is the Initial Member or Members?” in § 3.2.1.


�. Where creditors are involved, they may want to ensure that there is an independent Manager with power to control management. Consider a provision such as the following:


So long as any debt obligation is outstanding, the Member shall cause the Company at all times to have at least two Independent Managers who will be appointed by the Member. To the fullest extent permitted by law, the Independent Managers shall consider only the interests of the Company, including its respective creditors, in acting or otherwise voting on the matters referred to in Section ______ [being significant LLC actions, including related party transactions and changing the definition of “Independent Manager.”] No resignation or removal of an Independent Manager, and no appointment of a successor Independent Manager, shall be effective until such successor (i) shall have accepted his or her appointment as an Independent Manager by a written instrument, and (ii) shall have executed a counterpart to this Agreement. In the event of a vacancy in the position of Independent Manager, the Member shall, as soon as practicable, appoint a successor Independent Manager. All right, power and authority of the Independent Managers shall be limited to the extent necessary to exercise those rights and perform those duties specifically set forth in this Agreement. No Independent Manager shall at any time serve as trustee in bankruptcy for any Affiliate of the Company.


There could be many definitions of the term “Independent Manager.” The following is one possibility:


“Independent Manager” means a natural person who, for the five-year period prior to his or her appointment as Independent Manager has not been, and during the continuation of his or her service as Independent Manager is not: (i) an employee, director, stockholder, partner, or officer of the Company or any of its Affiliates (other than his or her service as an Independent Manager or other similar capacity); (ii) a customer or supplier of the Company or any of its Affiliates; or (iii) any member of the immediate family of a person described in (i) or (ii).


�. For the reasons set forth in the next note, should this be better written: “A Manager shall carryout his or her duties in accordance with the contractual obligation of good faith and fair dealing.” Of course, the single Member may want to hold a non-Member Manager to a higher standard, perhaps a fiduciary duty.


�. This duty of Managers to act as an ordinarily prudent person in the best interests of the Company is derived from the provisions for duties of directors under the Colorado Business Corporation Act (§ 7-108-401(1)). Read literally, however, it imposes a negligence standard (the “ordinarily prudent person” standard is a concept from tort law), rather than the grossly negligent standard generally associated with the corporate business judgment rule as applied by Colorado courts. See Kim v. Grover C. Coors Trust, 179 P.3d 86 (Colo. App. 2007); Polk v. Hergert Land & Cattle Co., 5 P.3d 402 (Colo. App. 2000); Wolf v. Rose Hill Cemetery Ass’n, 914 P.2d 468 (Colo. App. 1995); Rifkin v. Steele Platt, 824 P.2d 32 (Colo. App. 1991). However, unlike the common law gloss on the prudent person language in § 7-108-401, the language in Section 7.2 of this Agreement is contractual and these authors, being contractarians, believe the courts should uphold contract language. Where the Manager is different from the Member, imposing these enhanced duties on a Manager of a single-member LLC may be appropriate. This would be an enhancement of the duties owed by the Manager which, under the Colorado Act, would be defined by the contractual obligation of good faith and fair dealing (C.R.S. § 7-80-108) and the other duties outlined in C.R.S. §§ 7-80-108, -404 and -405. See LLCs and Partnerships § 4.3, “Duties, Rights, Waiver, and the Contractual Obligation of Good Faith and Fair Dealing.” This duty may be inconsistent with the “elimination of fiduciary duties” set forth in Section 7.7 of this Agreement, and should be coordinated with Section 7.6 of this Agreement.


�. Query whether all transactions between the Manager and the Company should be approved by the Member? Should the “or” be “and”?


�. Is this sentence advisable? Is it potentially inconsistent with the clearer “no liability” language in the last sentence in Section 7.2 of this Agreement?


�. Consider whether this is appropriate when the Manager is separate from the Member. The Manager may prefer to set out his or her contractual rights in an employment agreement.


�. This provision needs to be carefully considered where the Manager is a non-Member. Where the Member is not actively involved in the business and is relying on the Manager, the Member may want to impose fiduciary obligations on the Manager. Furthermore, this needs to be coordinated with Sections 7.2 and 7.6 of this Agreement.


�. Subject to limitations in the statute, the LLC Act allows an operating agreement to restrict or eliminate duties. See LLCs and Partnerships § 4.3.3, “Waivers and Explanation in the Operating Agreement,” § 4.3.4, “The Need to Distinguish Between Drafting Waivers or Eliminations of Duties and Drafting Elimination of Liability,” § 4.3.6, “Freedom of Contract, With Limitations,” and § 4.3.7, “The Contractual Obligation of Good Faith and Fair Dealing.” Arguably, this is unnecessary in a single-member LLC, but may have some value where the Manager owing duties to the single Member is a different person.  Of course, in that situation the Member may want to hold the Manager to a higher standard and not eliminate duties.  This elimination of fiduciary duties needs to be consistent with the language of Sections 7.2 and 7.6 of this Agreement, which (as written) are not consistent and were this agreement form to be utilized, should be coordinated.


�. This provision may not be appropriate in all contexts. The statute provides that, unless the operating agreement provides otherwise, managers (in a manager-managed LLC) and members (in a member-managed LLC) must “refrain from competing with the limited liability company in the conduct of the limited liability company business before the dissolution of the limited liability company.” C.R.S. § 7-80-404(1)(c). Furthermore, as discussed in § 3.2.3, “Who is an Agent of the LLC?,” the Manager is an agent of the Company and, as such, owes a duty under agency law not to compete with the Company “throughout the duration of the agency relationship.” Restatement (Third) of Agency § 8.04. As discussed in § 4.3.3, “Waivers and Explanation in the Operating Agreement,” the language of Section 7.7 of this Agreement should be effective to waive duties under agency law as well as the LLC Act.


�. See C.R.S. § 7-80-404(1)(b). This is probably not appropriate in most situations.


�. See C.R.S. § 7-80-404(1)(a). This also is probably not appropriate in most situations and is unnecessary in the single-member LLC context except where the Manager and Member are different people. However, the advisor and the Member should always remember that, although the Company may be disregarded for income tax purposes, it is nevertheless a state-law entity. In the unlikely event that a lender did not require the Member’s personal guarantee (and perhaps even in that case), the lender might well be concerned about either the Manager or the Member diverting opportunities from the Company.


�. This is potentially a useful provision, especially in a single-Member LLC context where the Member does not expect to be involved in management. Managers (in a manager-managed LLC) and Members (in a Member-managed LLC) are by statute agents of the LLC. C.R.S. § 7-80-405. Where officers are appointed in a Manager-managed LLC, in lieu of appointing any Manager, the single Member can establish the agency relationship in the operating agreement or in the resolution appointing an officer. The agency relationship is not defined by statute and can be changed by the single Member with another resolution or an amendment to the operating agreement. If there is no Manager in a Manager-managed LLC, there is no person with the full agency granted by the statute. See LLCs and Partnerships “A Third Way — LLCs Without Statutory Agents” in § 3.2.3.


�. If the single member is an entity with a different fiscal year, this should be changed appropriately.


�. The LLC Act requires unanimity of the interest holders, but this can be reduced by the operating agreement. If the interest holders do not admit a Member, the statute provides that the Company will dissolve on “the ninety-first day after the limited liability company ceases to have members unless, prior to that date, a person has been admitted as a member.” C.R.S. § 7-80-801(1)(c)(I). C.R.S. § 7-80-108(d.5) provides that the operating agreement may extend this 91-day period to “not later than the first anniversary of the date of the termination of the membership of the last remaining member.”


�. A bankruptcy of the single member would transfer the bankrupt’s assets to the bankruptcy trustee. This would include the single-member LLC interest. See LLCs and Partnerships “Single-Member LLCs and Asset Protection in Bankruptcy” in § 7.2.8.


�. See C.R.S. § 7-80-704(2).


�. See C.R.S. § 7-80-701(2). The statute requires unanimity of the interest holders, but this can be reduced by the operating agreement. If the interest holders do not admit a Member, the statute provides that the Company will dissolve on “the ninety-first day after the limited liability company ceases to have members unless, prior to that date, a person has been admitted as a member.” C.R.S. § 7-80-801(1)(c)(I). C.R.S. § 7-80-108(2)(d.5) provides that the operating agreement may extend this 91-day period to “not later than the first anniversary of the date of the termination of the membership of the last remaining member.”


�. In some cases where additional members may be admitted in the future as a result of the single Member’s death or incapacity, the single Member may want to draft an appropriate multi-Member operating agreement, and this section could be written to provide that:


in such case, the operating agreement attached hereto shall govern the management, business, and affairs of the Company; no person may become a Member of the Company unless such person accepts such operating agreement in writing. Any person who becomes a holder of an economic interest in the Company by will or another means who does not accept such operating agreement will be treated as an Assignee hereunder.


�. Is this limitation necessary? If it is a single-member LLC, shouldn’t the single Member have the right to leave his or her interest without limitation?


�. This is a method by which the Member’s interest may avoid probate. Whereas it probably is suitable for a single-member LLC, it may not be suitable in all cases for a multi-member LLC. This needs to be confirmed through competent estate planning counsel.


�. Query who would make this determination for the LLC?


�. Consider whether to include certain estate planning provisions, such as automatic succession to membership for the Member’s heir or establishing ownership in an estate planning trust.


�. This provision may not be enforceable. It attempts to split the management rights from the economic interest in a manner that may be contrary to C.R.S. § 7-80-701(2). The LLC Act provides that where the LLC has no members, the non-member assignees may, by the unanimous consent of the assignees, “be admitted as a member.” C.R.S. § 7-80-701(2). This would include a bankruptcy trustee, a creditor foreclosing on the single-member membership interest, or an heir upon death of the single member. See C.R.S. § 7-80-703, which states that a judgment creditor “has only the rights of an assignee or transferee of the membership interest” and contemplates the possibility of foreclosure.


�. An operating agreement may include other parties, such as a creditor, and it may include provisions to protect that other party’s rights. See LLCs and Partnerships § 6.3.4, “Need for a Control Agreement.”


�. Id.


�. This may or may not reflect the parties’ business agreement. The best practice is to amend the operating agreement at the time of admission of a new member. Also see the discussion at Section 10.2 of this Agreement.


�. Where the Manager is not a Member, he or she should be party to the Operating Agreement, either directly as here, or indirectly by adopting the operating agreement in a consulting agreement or employment agreement.
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